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United States Eiatrict (Eourt 

WESTERN DISTRICT OK NEW R)KK 


MAX s.glmer. 

Plaintiff. 


SHEARSON HAMMILK <X CO., INCORPORATED, 
WINSLOW. COIIli «X STETSON, INCORPORATED, 
FREDERICK S. NUSBAUM and THE NEW YORK 
STOCK EXCHANGE, 

Defendants. 

71 Civ. No. 72 


COMPLAINT 

Plaintiff h\ fiis attorneys. Wiser, Shaw, Freeman, Van 
Graafeiland, Harter Seerest, respectfully alleges anti shows to 
the court as follows: 

JURISDICTION AM) VENUE 

FIRST: Phis action arises Irom securities fraud in violation, 
in part, of Sections (», 7. I Oh, 1.7c, 10 and 20 of the Securities 
and Exchange Act of 10.74 and in further violation of Rule 
IO(h|-.> of the Securities and Exchange Commission 
(hereinafter referred to as SECl and in further violation of Rides 
40.”> anti 471 of the New York Stock Exchange and of the laws 
of the State of New York. 

SECOND: 'I'liis court has jurisdiction of this action pursuant 
to 2N Li.S.C. 1771 and pursuant to Section 27 of the Securities 
and Exchange Act of 1074 (17 U.S.C. 77jl. 
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THIRD: Plaintiff is a resident of the Western District of 
New York and the acts, or some of them, constituting the 
violations of law hereinafter complained of, took place within 
the Western District of New York. 

PARTIES 

FOURTH: Plaintiff is now and at all times was a resident of 
the Western District of New York and more particularly of the 
County of Monroe, New York. 

FIFTH: Defendant, Shearson Hammill <K Co., Incorporated 
(hereinafter referred to as “Shearson"! now is and at all times 
herein mentioned was a foreign corporation duly authorized and 
qualified to do business in the State of New York and was a 
member firm of defendant New York Stock Exchange duly 
licensed and controlled under and by the laws of the State of 
New York, the federal securities laws and the rules and 
regulations promulgated thereunder and by the rules and 
regulations of the New York Stock Exchange, maintaining its 
principal place of business in the State of New York with a 
branch office and place of business within the Western District 
of New York, more specifically within the City of Rochester, 
New York. 

SIXTH: Defendant, Winslow, Cohu and Stetson, In¬ 
corporated (hereinafter referred to as “Winslow"! was at all 
times herein mentioned and. upon information and belief still is, 
a foreign corporation duly qualified and authorized to do 
business in the State of New York and was a member firm of 
defendant New York Stock Exchange duly licensed and con¬ 
trolled under and by the laws of the State of New York, the 
federal securities laws and the rules and regulations 
promulgated thereunder and the rules and regulations of the 
New York Stoek Exchange, maintaining its principal place of 
business in the State of New York with a branch office and place 
of business within the Western District of New York, more 
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specifically within the City of Rochester, New York; upon 
information and belief defendant Winslow ceased to do business 
on approximately October 1, 1969, under some arrangement 
with defendant New York Stock Exchange and various other of 
the said Exchange member companies, the exact details of 
which are at present unknown to this plaintiff. 

SEVENTH: Defendant New York Stock Exchange 
(hereinafter referred to as “N.Y.S.E."! is now a not-for-profit 
corporation and at all times herein mentioned was, upon in¬ 
formation and belief, a membership corporation organized and 
existing under and by virtue of the laws of the State of New York 
or duly qualified and authorized to do business therein and 
maintaining its principal place of business therein. Defendant 
N.Y.S.E. was further organized and registered pursuant to 
Section 6 of the Securities Exchange Act of 1934 (hereinafter 
called the “1934 Act” I and existing under and by virtue of the 
said Section and the rules and regulations promulgated 
thereunder. 

EIGHTH: That defendant Nusbaum is and at all times 
hereinafter mentioned was a resident of the Western District of 
New York and was until some time in August or September of 
1969, a Vice President of defendant W inslow and the Manager 
of defendant W inslow 's Rochester office. 

FACTS: DEFENDANT NUSUALMS REPRESEN¬ 
TATIONS WITH RESPECT TO THE GUARANTEE 
AND THE ACCOUNTS 

FOR A FIRST COUNT AGAINST DEFENDANTS 
NUSBAUM AND WINSLOW IN FRAUD 

NINTH: That prior to July 29, 1969, plaintiff maintained 
one or more accounts with defendant Winslow including a 
margin account at said defendant's R*)chester office having a net 
asset value of in excess of Two Million Dollars ($2,0()(),()()0| 
and a margin of approximately sixty-five percent (65% I. 


A-4 

Complaint 

TENTH: That on or about the 29th day of July, 1969, 
plaintiff was advised by defendant Nusbauni, then acting in his 
capacity as vice president and resident manager of the Rochester 
office of defendant Winslow , that two certain margin accounts 
in which plaintiff had no interest (hereinafter referred to as the 

P.R. and L.G. accounts! were under margin and would 
require certain cash deposits or certain liquidation sales 
therefrom. Defendant Nusbaum represented to plaintiff that if 
plaintiff would execute a certain document proffered to him, it 
would not be necessary to sell any securities from the P.R. and 
L.(/. accounts and no further margin calls would be necessary 
for a period of two months. 

ELEVENTH: Defendant Nusbaum further represented to 
and advised the plaintiff that the execution of the said document 
would have no affect upon plaintiff’s own accounts and would 
not jeopardize them in any way nor subject them to liability; in 
fact, defendant advised plaintiff that it was not even necessary to 
read the said document which was offered to plaintiff for 
signature, but rather explained that the document was a simple 
guarantee the purpose of which was to satisfy certain technical 
rules of the Stock Exchange with respect to the P.R. and L.G. 
accounts, and defendant Nusbaum further assured plaintiff that 
there would be no further margin calls nor requested sales from 
any of the three accounts for at least two months thereafter and 
that, in no event, would plaintiff's own account be subjected to 
the liability of liquidation at any time because of the execution of 
the guarantee. 

Tlf ElyhTH: That at the time defendants Nusbaum and 
W inslow made the said representations to the plaintiff the said 
representations were false and the said defendants knew or 
should have known that they were false. In fact, upon in¬ 
formation and belief, at the time of the representations and of 
the execution of the said guarantee, the P.R. and L.G. accounts 
were in actual deficit, and the combined accounts were, for 
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margin purposes, already under margin or so close thereto, that 
the execution of the guarantee could not eliminate the necessity 
for further margin calls or liquidations. 

THIRTEENTH: That the said representations were further 
false and untrue because the guarantee agreement which 
plaintiff was induced to sign and did was intended by defen¬ 
dants Nusbaum and W inslow to pledge and combine for margin 
calculation purposes plaintiff's accounts together with the P.R. 
and L.G. accounts and subjected plaintiff’s accounts to liability 
and liquidations, as if all accounts were combined, a fact 
unknown to the plaintiff. 

h O UR TEENI //; Defendants Winslow and Nusbaum made 
the said representations to the plaintiff with the intent to deceive 
and defraud him and to induce him to act in accordance with the 
said representations and to execute the said agreement; in 
reliance upon the said representations and without knowledge or 
reasonable grounds to gain the knowledge that the represen¬ 
tations were untrue, and without receiving consideration 
therefor, plaintiff signed the guarantee agreement without 
reading it and in complete reliance upon the representations of 
the defendants, which plaintiff never would have done but for 
the said representations. 

hlETEENTII: That despite the representations as 
hereinabove mentioned, on the 1st day of August, 1969, 
plaintiff received a telegram from defendants Winslow and 
Nusbaum which read as follows: 

“Since you are guaranteeing the account of Lewis 
Chimer and also Mrs. Pauline Rosenburg, we will 
require a deposit of $760,000. If payment is not 
received by 12:00 noon on August 4, 1969, we reserve 
the right to sell four times the amount of securities or 
liquidate your entire account.’’ 
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SIXTEENTH: Immediately upon receipt of the said 
telegram, plaintiff contacted defendant Nusbaum whereupon 
defendant Nusbaum represented that he was unaware of the 
said telegram and further that the said telegram was probably 
sent from defendant's New York City office in error. Defendant 
Nusbaum further represented that, after investigation, if 
plaintiff would deliver Four Hundred Fifty Thousand Dollars 
($450,0001 to defendants Nusbaum and Winslow such margin 
calls would cease and there would be no further calls upon any 
of the aforesaid accounts for at least two months (21 and, at any 
rate, no further demands for collateral or liquidation of the 
account of Max Gumer at any time. 

SEVENTEENTH: Relying upon the said representations, 
plaintiff delivered to defendants Nusbaum and Winslow 
securities fully paid, having a present market value of in excess 
of Four Hundred Fifty Thousand Dollars ($450,000). 

EIGHTEENTH: That at the time of the aforesaid 
representation defendants Nusbaum and Winslow knew or 
should have known that the said representations were false and 
untrue and that, in fact, no such representations could have been 
made, and that the combined accounts were already at or below 
the necessary margin all of which facts were unknown to the 
plaintiff. The said representations made by defendants were 
made with the intention to further deceive and defraud the 
plaintiff and, in ignorance thereof, plaintiff relied upon them. 
I’laintiff would not have delivered the additional securities to 
defendants except for his reliance and except for his ignorance of 
the falsity thereof. 

NINETEENTH: That as a result of the aforesaid fraud and 
misrepresentation, defendant Winslow combined plaintiff's 
accounts with the P.R. and L.G. accounts for margin calculation 
purposes and, as a result thereof, defendant Winslow did make 
further calls and demands upon plaintiff, which plaintiff 
rejected, and without the consent and over the objection of the 
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plaintiff, said defendant did partially liquidate plaintiff's ac- 
rounts with loss of principal value therein and so that the 
plaintiff incurred costs of sales and commissions and other costs, 
which he would not otherwise have sustained; the partial 
liquidation of plaintiff's account and the contribution of further 
capital or securities on plaintiff's part would not have been 
necessary on the basis of calculations of plaintiff's account alone 
except for the fraud on the part of the defendant and except for 
the illegal combination of the aforesaid accounts for margin 
calculation purposes, by the defendant Winslow . 

TWENTIETH: Because of the aforesaid fraud and forced 
liquidations of plaintiff's account, plaintiff was damaged in the 
amount of Seven Hundred Fifty Thousand Dollars I $750,0001. 

TWENTY-FIRST: Because of defendant Winslow’s con¬ 
tinued liquidations of plaintiff's accounts, and because of certain 
facts hereinafter alleged relating to further fraud practiced by 
defendant W inslow and its employees, plaintiff was compelled 
by the defendant to execute various agreements and to combine 
his account with the accounts of P.R. and L.G. and to remove 
his account from the offices of defendant Winslow to the offices 
of defendant Shearson, further causing and resulting in the 
liquidation of plaintiff's entire account, all to plaintiff's damage 
in the additional amount of One Million Seven Hundred Fifty 
Thousand Dollars ($1,750,0001. 

FOB A SECOND COUNT AGAINST DEFEN¬ 
DANTS NUSBAUM AND WINSLOW IN 
NEGLIGENCE 

TWENTY-SECOND: Plaintiff repeats and realleges each 
and every allegation contained in paragraphs numbered and 
styled first through nineteenth. 

TWENTY-THIRD: That the acts and representations 
hereinalsive alleged constituted negligence on the part of the 
defendants Nushaum and Winslow and defendants Nusbaum 
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and Winslow were further negligent in that they failed to 
properly supervise their various employees all of whose acts and 
representations were the proximate cause of plaintiff's damage. 

TWENTY-FOURTH: That no act or omission on the part of 
the plaintiff amounting to negligence contributed to his 
damages. 

TWENTY-FIFTH: That as a result of the negligence of the 
defendants Nusbaum and Winslow, plaintiff was damaged in 
the amount of Two Million Five Hundred 'Fhousand Dollars 
($2,500,0001. 

FOR A THIRD COUNT AGAINST DEFENDANTS 
NUSBAUM AND WINSLOW PURSUANT TO 
SECTION I OOF THE 1934 ACT AND PURSUANT 
TO RULE 10b-5 OF THE SEC. 

TWENTY-SIXTH: Plaintiff repeats and realleges each and 
every allegation contained in paragraphs numbered first 
through nineteenth. 

TWENTY-SEVENTH: That the representations made by 
defendants Nusbaum and Winslow were false at the time they 
were made or defendants made such representations recklessly 
without knowing whether they were true or false, and the in¬ 
ducement of the plaintiff to guarantee the accounts as aforesaid 
constituted the employment of a manipulative and deceptive 
device which was part of a scheme and course of conduct which 
operated as a fraud upon the plaintiff in violation of Section 10 
of the 1934 Act and of Rule 10b-5 of the SEC. 

TWENTY-EIGHTH: That defendant Winslow knew or 
should have known, or as a control person within the meaning of 
Section 20 of the 1934 Act, was under the duty to know and be 
responsible for the acts, carelessness and fraudulent 
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representations of defendant Nusbaum and to take reasonable 
supervisory precautions to avoid same. 

TWENTY-NINTH: That by virtue thereof and of the facts 
as hereinafter alleged plaintiff was damaged in the amount of 
Two Million Five Hundred Thousand Dollars ($2,500,000). 

FURTHER FACTS: THE ILLEGAL INCEPTION OF THE 
PR. AND L.G. ACCOUNTS AND FRAUDULENT 
PRACTICES IN DEFENDANT WINSLOW'S 
ROCHESTER OFFICE 

FOR A FOURTH COUNT AGAINST DEFEN¬ 
DANTS NUSBAUM AND WINSLOW PURSUANT 
TO SECTIONS 6, 7 and 10 OF THE 1934 ACT, 
REGULATION T, SEC RULE 10b-5 AND RULE 
431 OF N.Y.S.E. 

THIRTIETH: Plaintiff repeats and realleges each and every 
of the allegations as contained in paragraphs numbered first 
through nineteenth. 

THIRTY-FIRST: Upon information and belief during the 
several representations as hereinabove alleged defendants 
Nushaum and Winslow had, unknown to the plaintiff, engager! 
in a consistent scheme and fraud whereby several registered 
representatives and employees of defendants Nushaum and 
Winslow traded for their own accounts and for the accounts of 
various customers, in violation of the credit and margin 
requirements of Section 7 of the 1934 Act and of Regulation T 
promulgated thereunder by the Federal Reserve Board of the 
United States, in that they traded on their own accounts and 
induced and permitted their customers to trade on their ac¬ 
counts by making purchases with the excessive use of credit, in 
some cases by making no monetary payment at all, and by 
continuing to carry the purchased securities with the excessive 
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use of credit in violation of the aforesaid laws and regulations 
and of the rules of the New York Stock Exchange promulgated 
thereunder pursuant to Section 6 of the 1934 Act, more par¬ 
ticularly but not limited to Rule 431 of the N.Y.S.E. 

THIRTY-SECOND: Upon information and belief, as part of 
the aforesaid scheme and fraud, all or substantially all of the 
securities existing in the P.R. and L.G. accounts on the 29th day 
of July, 1969, had been originally purchased and subsequently 
carried in the said accounts by the use of excessive credit or by 
no monetary payment at all in violation of the said laws, 
regulations and rules. 

THIRTY-THIRD: That upon information and belief there 
were other fraudulent and manipulative practices carried on by 
defendants Nusbaum and Winslow for their own benefit and for 
the benefit of some of their employees and some of their 
customers, as yet unknown to this plaintiff. 

THIRTY-FOURTH: That such practices were not only in 
violation of Section 7 of the 1934 Act, the rules and regulations 
promulgated thereunder and Rule 431 of N.Y.S.E. but were 
also such manipulative and deceptive devices and such fraud as 
to be in violation of Section 10 of the 1934 Act and of Rule 10b- 
5 thereunder. 

THIRTY-FIFTH: That all of the defendants named herein 
knew or should have known of the consistent practices carried 
on by defendants Winslow, Nusbaum and various employees 
and customers thereof and were charged each with the control 
and supervision thereof and with the knowledge thereof. 

THIRTY-SIXTH: At the time defendant Nusbaum made 
the representations as hereinabove alleged on July 29, 1969, 
and thereafter defendant Nusbaum did not disclose to plaintiff 
and plaintiff had no knowledge nor reasonable grounds for 
procurring the knowledge that any of the securities in the P.R. 
and L.G. accounts had been purchased or traded in violation of 
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Section 7 of the 1934 Act or of any regulation or rule 
promulgated thereunder. 

THIRTY-SEVENTH: That the failure to disclose the said 
conditions of the P.R. and L.G. accounts and the fraudulent 
manipulative practices which had theretofore generated and 
maintained the accounts, was a continuing fraud in violation of 
Section 10 of the 1034 Act and of Rule 10b-5 of the SEC. 

THIRTY-EIGHTH: A s a result of the said fraud and failure 
to disclose plaintiff was induced to guarantee the accounts and 
to subsequently consolidate the accounts as hereinafter alleged 
into plaintiff's consolidated account and plaintiff sustained 
liability for various margin and sell-out requirements of the 
guaranteed account causing his own account and securities 
therein to la* sold and liquidated and causing plaintiff to incur 
the cost of sales commissions and taxes in relation thereto all to 
plaintiff's damage in the amount of Two Million Five Hundred 
'Hiousand Dollars ($2,500,0001. 

FURTHER FACTS: CONCERNING THE ILLEGAL 
TRANSFER OF P.R. AND L.G. ASSETS AND 
AGREEMENTS RELATING THERETO 

FOR A FIFTH COUNT AGAINST DEFENDANTS 
WINSLOW, NUSBAUM AND N.Y.S.E. IN FRAUD 
UNDER SECTIONS 10 AND 15c OF THE 1034 
ACT AND SEC RULE 10b-5 

THIRTY-NINTH: Plaintiff repeats and realleges each and 
every of the allegations as contained in Paragraphs numbered 
first through nineteenth and thirty-first through thirty-seventh. 

FORTIETH: That as a consequence of the aforesaid 
violations, frauds and manipulative practices, the net worth of 
defendant Winslow became so impaired as to be in violation of 
the minimum requirements prescribed by N.Y.S.E. Rule 325 
and Rule 15c3-l of the SEC pursuant to, and the general 
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business condition and reputation of defendant Winslow became 
so impaired and discredited that a liquidation of the assets and 
liabilities of defendant Winslow or a transfer thereof to pur¬ 
chasing companies became necessary and expedient for 
defendants Winslow, N.Y.S.E. and various other member firms 
of N.Y.S.E. 

FORTY-FIRST: In the supervision and control of the 
liquidation and transfer of the said assets and liabilities of 
defendant Winslow, upon information and belief, defendant 
N.Y.S.E. arranged for and supervised the purchase of various 
assets and liabilities of Winslow by various other member firms. 

FORTY-SFCOND:y\ hat as a part of the said liquidation 
and sell-out of defendant Winslow, defendant Winslow induced 
and coerced plaintiff to execute an agreement with defendant 
Winslow surrendering certain of plaintiff's rights and arranging 
for a scheduled sell-out of plaintiff's securities, among other 
things, which agreement was void pursuant to Section 29 of the 
1934 Act because of the continuing conspiracy and fraud as 
hereinabove alleged, because it was in contravention of Section 7 
of the 1934 Act and the rules and regulations promulgated by 
the Federal Reserve Board in Regulation T and by N.Y.S.E. 
under Rule 431 relating to maintenance of margin. 

FORTY-THIRD: In the said liquidation and sell-out, 
arranged as aforesaid, plaintiff was further induced and coerced 
to enter into further agreements arranging for the consolidation 
of plaintiff's account with the P.R. and L.G. accounts, which 
agreements were void because; of the continuing fraud as 
hereinabove alleged and because the purpose thereof was to 
transfer improper accounts from defendant Winslow to 
defendant Shearson under the scheme and plan of liquidation 
and sell-out consented to and arranged by the defendant 
N.Y.S.E. 
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FORTY-FOURTH: That because of the said scheme, plan 
and continuing fraud plaintiff was damaged in the amount of 
Two Million Five Hundred Thousand Dollars ($2,500,0001. 

FOR A SIXTH COUNT AGAINST DEFENDANTS 
N.Y.S.E. AND SHEARSON PURSUANT TO 
SECTIONS 6, 7, 10 and 19 OF THE 1934 ACT, 
REGULATION T OF THE FEDERAL RESERVE 
BOARD, RULE 405 OF THE N.Y.S.E. AND RULE 
10b-5 OF SEC 

FORTY-FIFTH: Plaintiff repeats and realleges each and 
every allegation contained in paragraphs first, nineteenth, 
thirty-first through thirty-seventh, fortieth through forty-third. 

FORTY-SIXTH: On or about the 26th day of September, 
1969, after a complete review of the entire situation by 
defendant Shearson and by defendant N.Y.S.E. and with the 
assistance, supervision and direction of defendant N.Y.S.E. the 
account of the plaintiff which had previously been with 
defendant Winslow was transferred from defendant Winslow to 
defendant Shearson as a consolidated account containing the 
previous accounts of plaintiff and of the P.R. and L.G. as 
aforesaid. 

FORTY-SEVENTH: At the time of said transfer of the 
consolidated account, defendants N.Y.S.E. and Shearson had or 
should have had actual knowledge that the P.R. and L.G. ac¬ 
counts, which were part of the plaintiff's consolidated account, 
were generated fully or almost fully in violation of Section 7 of 
the 1934 Act and of Regulation T promulgated thereunder, 
which accounts should have been liquidated rather than con¬ 
solidated and transferred from defendant Winslow to defendant 
Shearson, all as a matter of law. 

FORTY-EIGHTH: At the time of the said transfer of the 
consolidated account, defendants N.Y.S.E. and Shearson had or 
should have had actual knowledge that the consolidated account 
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contained many securities which had been transferred to it from 
the P.R. and L.G. accounts, many of which securities were in 
large blocks of thinly traded issues and which had not been 
conservatively evaluated, under the market conditions then 
prevailing, all in violation of Rule 431 of the N.Y.S.E. 

FORTY-NINTH: That defendant N.Y.S.E. participated in 
the illegal consolidation and transfer by supervising it, by 
permitting the consolidation and transfer, by use of a speeial 
exception of commissions upon the consolidation and transfer, 
by other direct supervisory anti controlling acts, and by further 
know ledge and acquiescence therein. 

FIFTIETH: Defendant Shearson had actual knowledge of 
the deficit of the P.R. and L.G. accounts and had or should have 
had actual knowledge of the fraudulent genesis of the said 
accounts by reason of the fact that defendant Shearson reviewed 
the accounts separately and was informed of the details of the 
said accounts, the guarantee and the consolidation thereof prior 
to accepting plaintiff’s consolidated account on or about Sep¬ 
tember 26, 1969, and, upon information and belief, by in¬ 
formation received from defendants Winslow and N.Y.S.K.. 

FIFTY-FIRST: Both defendants N.Y.S.E. and Shearson 
knew or should have known that at the time of the said con¬ 
solidation and transfer, plaintiff’s account not only contained 
securities purchased in violation of law as aforesaid and not only 
contained accounts in deficit position, but also was a con¬ 
solidated account already in violation of the margin rules of 
N.Y.S.E., Rule 431, and of the House Margin Rule of defen¬ 
dant Shearson in view of the character of the securities con¬ 
tained therein (because of the P.R. and L.G. accounts), and 
both defendants knew or should have known that such con¬ 
solidation and transfer was likely to have resulted in a forced 
liquidation, sale and damage to this plaintiff if such con¬ 
solidation and transfer of accounts was permitted. 
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hi I- I Y-SRCOND: At the time of the consolidation of the 
aforesaid accounts and transfer of the consolidated account to 
defendant Shearson, plaintiff was unaware that the P.R. and 
L.G. accounts had been improperly generated in violation of 
Regulation 'I', he was unaware of the consequences thereof and 
of the effect of consolidating the said accounts with his own, and 
lie was unaware of the improper margin condition of the said 
accounts, as above alleged, and defendants N.Y.S.E. and 
Shearson failed to disclose and concealed these facts from him. 

hlhl Y-THIRD: Defendant N.Y.S.E. by its participation 
and supervision of the consolidation and transfer of said account 
and defendant Shearson by its acceptance of the said con¬ 
solidated account violated Rules 405 and 431 of the N.Y.S.E., 
violated and perpetuated the original violation of Section 7 of 
the 1034 Act and of Regulation T thereunder, all of which 
operated as a fraud upon the plaintiff within the meaning of 
Section 10 of the 1034 Act and Rule 10b-5 thereunder, and 
further violated their duties to the public and this plaintiff all of 
which resulted in the ultimate liquidation of plaintiff's account, 
as hereinafter alleged, and the liability and payment by plaintiff 
to defendant Shearson of commissions therefor, all to plaintiff's 
damage in the amount of Two Million Five Hundred Thousand 
Dollars ($2,500,000). 

FURTHER FACTS: IMPROPER ACTS OF SHEARSON 
IN HANDLING PLAINTIFF S ACCOUNT 

FOR A SEVENTH COUNT AGAINST DEFEN¬ 
DANT SHEARSON IN NEGLIGENCE 

hlhl Y-hOURlII: Plaintiff repeats and realleges each and 
every allegation contained in paragraphs numbered forty-six 
through fifty-second. 

h Ih 7 Y-h Ih TH: At the time plaintiff a account was accepted 
by defendant Shearson the said account was at or below the 
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minimum maintenance status required by defendant Shearson 
and by Rule 431 of N.Y.S.E . as hereinabove alleged. 

f IhTY-SIXTH: Upon the initial transfer of plaintiff's 
aceount to defendant Shearson as hereinabove alleged, 
defendant Shearson informed the plaintiff that it would enforce 
the minimum maintenance requirements according to its own 
house rule and according to the aforesaid rule of the N.Y.S.E. 
and that, to do so, it woidd calculate plaintiff's margin status on 
each business day. 

FIFTY-SEVENTH: Thereafter from time to time-, and 
especially from approximately February 1, 1970, until May, 
1970, defendant Shearson exercised such control and dominion 
over the said account that it informed the plaintiff through its 
employee's that it was daily calculating the said margin status of 
plaintiff s account of a proper basis and that it was requiring 
such liquidations of securities therein as were necessary to 
maintain the said account in conformity with the requirement of 
Rule 431 of the N.Y.S.E. Plaintiff was informed by employees 
of defendant Shearson that the said defendant intended to 
maintain absolute control over the said account to maintain its 
margin without discretion on the part of the plaintiff and 
without the ability of the plaintiff to make any purchases, and 
by allowing the plaintiff only the right to select those securities 
which he wished to sell in order to meet, on a daily basis, the 
daily sales requirements which defendant Shearson had 
calculated as necessary to maintain the margin. 

FIFTY-EIGHTH: It therefore became the custom of 
defendant Shearson's employee handling plaintiff's account to 
telephone plaintiff on an almost daily basis and advise him 
whether or not sales would be necessary and, if so, the dollar 
value of the amount of sales which would be necessary to 
maintain the account at the minimum margin as aforesaid. 
Plaintiff on a customary and daily basis would designate, in 


✓ 
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consultation with defendant's employee, those securities which 
plaintiff wished to sell in order to meet the dollar value amount 
specified by defendant Shearson. Other than for the selection of 
the specific securities plaintiff was told by the defendant 
Shearson and its employees that he had no control over the said 
account, was permitted to exercise none, and did exercise none. 

b Ih I Y-.XI1XTH: At all times herein alleged, and until on or 
about the 2.th day of April, 1970, plaintiff believed that 
defendant was making the correct daily marginal calculations 
and requiring such sales of securities from plaintiff's account as 
were necessary to maintain the account at the minimum margin 
requirement as aforesaid and plaintiff relied upon the defendant 
for such calculations and control of his account and had no other 
reasonable grounds for any contrary knowledge or control 
thereof. 

SIXTIETH: That on or about the 27th day of April, 1970, 
plaintiff was first advised by defendant Shearson through an 
employee thereof that his account was considerably below the 
minimum marginal requirement of defendant Shearson or of the 
aforesaid Rule of the N.Y.S.E. and was, in fact, at ap¬ 
proximately four percent 14%). On or about that date, plaintiff 
was further advised that it would be necessary for defendant to 
completely liquidate plaintiffV; account and such liquidation was 
undertaken by defendant Shearson without the permission or 
control or know ledge of the plaintiff. 

SIXTY-FIRST: For the several months preceding April 27, 
19»(), plaintiff not only had no control over the conduct of his 
account, but further was given either no or insufficient in¬ 
formation with respect thereto, even to the extent that 
statements of accounts for the months of February, March and 
April, 1970, were not provided to the plaintiff, despite ob¬ 
jections on the part of the plaintiff and requests by him of the 
defendant for further information concerning the status of his 
account. 
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SIXTY-SECOND: In the conduct and control of plaintiffs 
account as aforesaid defendant assumed upon itself a duty of 
care which it did not properly maintain. 

SIXTY-THIRD: Without any contributing act of negligence 
or otherwise on plaintiff's part defendant so carelessly and 
negligently permitted plaintiff’s account to deteriorate so that 
became in a deficit position. 

SIXTY-FOURTH: That at the time defendant assumed 
control of the said account the net value of the account was, 
upon information and belief, approximately Two Million 
Dollars I$2,000,000). 

SIXTY-SIXTH: Had plaintiff been advised of the 
deteriorating condition of his said account he would have, and 
would have been in a position to, liquidate the said account in 
such an orderly basis that the account would never have become 
in deficit and plaintiff would not have been damaged by 
misconduct and negligence on the part of the defendant 
Shearson, as he was, in the amount of One Million Five Hun¬ 
dred Thousand Dollars ($1,500,000). 

FOR AN EIGHTH COUNT AGAINST DEFEN¬ 
DANT SHEARSON PURSUANT TO VIOLATIONS 
OF SECTIONS 6 AND 7 OF THE 1934 ACT AND 
RULE 431 OF N.Y.S.E. 

SIXTY-SIXTH: Plaintiff repeats and realleges each and 
every allegation contained in paragraphs numbered and styled 
forty-sixth through fifty-third and fifty-fifth through eixty- 
second. 

SIXTY-SEVENTH: That in allowing plaintiff's account to 
deteriorate into a deficit position, defendant Shearson violated 
Sections 6 and 7 of the 1934 Act, Regulation T of the Federal 
Reserve Board, and Rule 431 of N.Y.S.E. by permitting, not 
only by omission, but also by commission (having assumed 
absolute control of the account), the said account to be in 
violation of the aforesaid margin requirements. 
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SIXTY-EIGHTH: That at the time defendant Shearson 
assumed control of plaintiff's account and allowed plaintiff's 
account to be in violation of the aforesaid rules and laws, the net 
value of plaintiff's account amounted to in excess of One Million 
Five Hundred Thousand Dollars (11,300,00) and plaintiff was 
therefore damaged in that amount. 

FOR A NINTH COUNT AGAINST DEFENDANT 
SHEARSON IN FRAUD AND BREACH OF 
FIDUCIARY DUTY 

SIXTY-NINTH: Plaintiff repeats and realleges each and 
every allegation contained in paragraphs numbered and styled 
forty-sixth through fifty-third and fifty-fifth through sixty-sixth. 

SEVENTIETH: That by undertaking to control plaintiff's 
account as hereinabove alleged, by depriving plaintiff of that 
control, and by making the representations to plaintiff that it 
did, defendant Shearson assumed upon itself a degree and 
standard of conduct consistent with that of a fiduciary acting on 
behalf of plaintiff's interests. 

SEVENTY-FIRST: That in allowing plaintiff's account to 
deteriorate into a deficit position, defendant Shearson was so 
grossly negligent and was guilty of such acts, practice and 
courses of business which amounted to fraud against the 
plaintiff and breach of fiduciary duty to the plaintiff upon which 
plaintiff relied. 

SEVENTY-SECOND: That as a result of the said fraud and 
breach of fiduciary duty, plaintiff was damaged in the amount of 
One Million Five Hundred Thousand Dollars ($1,500,000). 

FOR A TENTH COUNT AGAINST DEFENDANT 
SHEARSON PURSUANT TO SECTION 10 OF THE 
1934 ACT AND RULE 10b-5 OF THE SEC 

SEVENTY-THIRD: Plaintiff repeats and realleges each 
and every allegation contained in paragraphs forty-sixth through 
fifty-third, fifty-fifth through sixty-sixth, and seventy-second. 
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SEVENTY-FOURTH: That plaintiff believed that 
defendant Shearson Hammill was controlling his account as said 
defendant said it was and was maintaining the requisite 
minimum margin prescribed by Rule 431 of the N.Y.S.E., all in 
accordance with defendant Shearson's representations. 
Defendant Shearson knew or should have known that plaintiff's 
account was not being profierly maintained and made the 
contrary representations knowingly or recklessly without 
knowing whether they were true and without properly con¬ 
trolling plaintiff s account, which duty they had assumed. 

SEVENTY-F IF TH: I hat the breach of the duty assumed, 
the representations made by defendant Shearson to the plaintiff, 
and the act of permitting plaintiff's account to fall far below 
minimum maintenance requirements and into a deficit position 
amounted to such gross negligence that it was a scheme and 
course of conduct to defraud and did, in fact, operate as a fraud 
and deceit upon the plaintiff, all within the meaning of, and 
prohibited by Section 10 of the 1934 Act and of Rule 10b-5 of 
the SEC. 

SEVENTY-SEVENTY: That as a result thereof, plaintiff 
was damaged in the amount of One Million Five Hundred 
Thousand Dollars ($1,500,0001. 

FOR *N ELEVENTH COUNT AGAINST 
DEFENDANT SHEARSON IN BREACH OF 
CONTRACT 

SEVENTY-EIGHTH: Plaintiff repeats and realleges each 
and every allegation contained in paragraphs numbered and 
styled forty-fifth through fifty-second and fifty-fifth through 
sixty-sixth. 

SF.VF.N1 Y-NINTH: On or about the 26th day of Sep¬ 
tember, 1969, plaintiff and defendant Shearson entered into a 
certain agreement wherein and whereby defendant Shearson 
agreed to maintain the said account subject to the constitution 
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niles, regulations, customs and usages of the exchanges and 
market places upon which the securities were traded. 

EIGHTIETH: That in allowing and causing plaintiff’s 
account to violate the minimum margin requirements, and in 
improperly evaluating the securities therein on a conservative 
basis where applicable, all as aforesaid, defendant Shearson 
violated Sections 6, 7 and 19 of the 1934 Act, Regulation T of 
the Federal Reserve Board and Rule 431 of the N.Y.S.E., all of 
which constituted a breach of the aforesaid agreement resulting 
in damage to the plaintiff. 

EIGIII Y IlftST: That as a result of said breach plaintiff 
was damaged in the amount of One Million Five Hundred 
Thousand Dollars ($1,500,0001. 

WHEREFORE, plaintiff demands judgment against 
defendants Frederick S. Nusbaum, the New York Stock Ex¬ 
change and W inslow, Cohu <X Stetson, Incorporated in the 
amount of I wo Million Five Hundred Thousand Dollars 
($2,500,0001, and against Shearson Hammill <$ Co., In¬ 
corporated in the amount of One Million Five Hundred 
Thousand Dollars ($1,500,0001, jointly and severly, with in¬ 
terest from the dates of damage and loss as alleged in the 
complaint, together with reasonable attorneys’ fees and the costs 
and disbursements of this action and for such other and further 
relief as to this court may seem just and proper. 

WISER, SHAW, FREEMAN, VANGRAAFEILAND, 
HARTER & SECREST 
Attorneys for Plaintiff 
Office and Post Office Address 
700 Midtown Tower 
Rochester, New York 14604 
Telephone: 232-6500 

By: JOHN F. MAHON, 

John F. Mahon, member of the 
Firm and counsel. 
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(SAME TITLE! 

Defendant Shearson, Ilammill <X Co., Incorporated 
(“Shearson”), under Rule I2(b| of the Federal Rules of Civil 
Procedure, makes the following motions: 

Motion to Dismiss Count 6 of the Complaint under Rule 
12(h) I6| of the Federal Rules of Civil Procedure for failure to 
state a cause of action because: 

a. plaintiff failed to allege facts sufficient to state a cause of 
action under 16 U.S.C. § 78j and Rule 1 Ob-5 of the SEC 
11 i C.F.R. 240. 10-b-5| promulgated thereunder: 

b. a violation of 15 U.S.C. §§ 78f and 78g does not, by itself, 
as a matter of law, give rise to private rights of action. 

c. a violation of New York Stock Exchange Rules 405 and 
431 does not by itself give rise to a private right of action 
under the federal securities laws; 

d. plaintiff failed to allege facts sufficient to state a cause of 
action under 15 U.S.C. § 78g and Regulation T of the 
Federal Reserve Board (12 C.F.R. § 2201 promulgated 
thereunder. 

Motion to Dismiss Count 8 under Rule 12(b)(6) of the 
Federal Rules of Civil Procedure for failure to plead facts 
sufficient to state a cause of action for violation of 15 U.S.C. §§ 
(8f and i8g. Regulation T of the Federal Reserve Board (12 
C.F.R. § 220) and New York Stock Exchange Rule 431 
because: 

a. a violation of 15 U.S.C. § 78f does not, as a matter of law, 
give rise to a private right of action; 

b. plaintiff has failed to allege facts sufficient to state a cause 
of action for violation of 15 U.S.C. § 78g and Regulation 
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T of the Federal Reserve Board (12 C.F.R. § 2201 
promulgated thereunder; 

e. a violation of New York Stock Exchange Rule 431 does 
not. as a matter of law, give rise to a private right of action 
under the federal securities laws. 

Motion to Dismiss Count 10 under Rule 12(b|(6) or in the 
alternative Rule 56 of the Federal Rules of Civil Procedure for 
failure to allege facts sufficient to state a cause of action under 
15 U.S.C. § iHj; and Rule 10b-5 of the Securities and Exchange 
Commission (17 C.F.R. § 240.10b-51. 

Motion to Dismiss Counts 7, 0 and 11 under Rule I2(b|( 11 
of the Federal Rules of Civil Procedure for lack of subject 
matter jurisdiction. 

NIXON, HARGRAVE, DEVANS <X DOYLE 

By /./ HARRY P.TRUEHEART, III 
Harry P. Trueheart, III 
Attorneys for Defendant Shearson, Hammill 
& Co., Incorporated 
Office Address 
Lincoln First Tower 
Suite 2200 

Rochester, New York 14603 
716-546-8000 

NOTICE OF MOTION 

(SAME TITLE! 

To Plaintiff and His Counsel: 

PLEASE 'FAKE NOTICE that plaintiff will move this Court 
at a motion term thereof before the Honorable Harold P. Burke, 
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272 United States Courthouse, 100 State Street, Rochester, 
New York 14614 at 10 A.M. on June 11, 1973, or as soon 
thereafter as counsel may be heard for an order dismissing 
Counts 6, 7, 8, 9, 10 and 11 of the Complaint as set forth in the 
foregoing motion. 

Dated: May 22, 1973 

NIXON, HARGRAVE, DEVANS & DOYLE 

By /»/ HARRY P.TRUEHEART, III 
Harry 1'. Trueheart, III 
Attorneys for Defendant, Shearson , 
llammill , & Co., Incorporated 
(fffiee and I*. O. Address 
Lincoln First Tower 
Suite 2200 

Rochester, New York 14603 
716-546-8000 

AFFIDAVIT OF PHILIP J. HOHLIN, JR 
(SAME TITLE) 

STATE OF NEW YORK 1 
County of New York Iss: 

City of New York J 

PHILIP J. HOBLIN, JR., being duly sworn, deposes and 
says: 

1. I am and have been at all times relevant to this action a 
Vice President and General Counsel of defendant Shearson, 
Hammill «X Co., Incorporated (“Shearson"). I am fully familiar 
with the organization and operations of Shearson and the facts 
hereinafter set forth. I make this affidavit in support of 
Shearson's motion to dismiss Count 10 of the complaint. 
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2.1 have reviewed the margin account agreement entered into 
between Shearson and plaintiff, Max. S. Gumer, on September 
26, 1969, a copy of which is attached hereto and marked 
hxhibit A. Paragraph 1 of that agreement requires the plaintiff 
herein to maintain such margin as Shearson shall require in its 
discretion, and paragraph 11 provides that failure to insist on 
strict compliance with the agreement shall not constitute a 
waiver of any of Shearson's rights or privileges thereunder. In 
paragraph 10, plaintiff agreed to submit to arbitration con¬ 
troversies arising under the agreement. 

3. I have reviewed the account statements of Max Gumer 
from October 1969 through June of 1970 and the complaint in 
the instant action. 

4. Immediately following the transfer of plaintiff's account 
from defendant Winslow, Cohu <8 Stetson to Shearson, there 
were more than 180 different securities held by plaintiff in his 
margin account at Shearson. 

3. Many of the securities in the margin account were thinly 
traded, speculative stocks whose prices were subject to wide 
variation in price. 

6. During the period relevant to this lawsuit, the stock market 
experienced one of the severest declines in its history. In any 
such decline, volatile securities experience a relative greater 
decline in priee than the market average. 

7. Over the course of the months following transfer, until 
plaintiff's account was finally liquidated on or about June 1, 
1970, more than 1,000 sales of securities were made from the 
account. The plaintiff in his complaint appears to put in issue 
the choice of each security sold as well as the amount and timing 
of each of these sales. 

8. It was in anticipation of just such a controversy, where 
numerous transactions would be put in issue and where evidence 
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of the state of the stock market and the market for particular 
stocks would be necessary for a proper resolution of the con¬ 
troversy that Shearson, more than seven years ago included in its 
standard margin account agreement (which agreement is in the 
same form as the agreement signed by Max Gumer) an 
agreement to submit such controversies to arbitration. In so 
doing Shear Mtn realized that it was in both Shearson's and its 
customers’ interests to get a speedy and economical resolution of 
such controversies through the arbitration process. 

/s/ PHILIPJ.HOBLIN, JR. 
Philip J. lloblin. Jr. 

Sworn to before me this 

day of ,1973 
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CUSTOMER'S MARGIN AGREEMENT 

SHEARSON, HAMMILL & CO. 

INCORPORATED 

Gentlemen: . 14 WALL STREET NEW YORK, NEW YORK 10005 

I agree a* follows with respect to my accounts which 1 hcve opr.red v/ith you for the pu reheat} cr.d 
sale of securities and commodities 

1. I hereby represent that I am over 21 years of age. that 1 am net cr, employee, member or po*tr.«r 

of any security or commodity exchange or member firm thereof, or of an/ corporation a majority of the ?:o:£ 
of winch is owned by env exchcnge„„jhat 1:am. not on employe* of any ban*. bcv.'.er, trust company, lr.s~r- 
ance company or of any brokerage firm or*cbrpcration, association, firm or mdiv.cua; engaged in the hus.- 
ness of dealing in securities o£ commodities. bills of txchcngo. acceptances cr c r.«: forrar of cor.mctc.':! 
paper. * T *. 

2. The word ' •property" is used herein to mean secur.ties of all kinds, commodities, and contrco:* fer 
the future delivery ct. or ctherwice lelating. to. comm oa. 1103 or securities and ell property uruaily ar.d 
customarily dealt in by brokerage firms. 

3. A!1 transactions for my accounts !.hali be subject to the constitutions, rules regulahons, customs end 
usages (cs the farce may be constituted from time to time) ct the exchange. rr.crJ.c: or place (and its cic cr.r g 
house, if any) where executed Actual deliveries are ir.ti r.dea on ell transactions. 

4 Any and all property belonging to me or in whicn ! may have an in'crcct held by you or carried :r. 
any of my acco-nis (either individually or jointly with others) shall be subject to a general hen for : *.e 
dischcrge of roy obligations to you, wherever arising and without rega'd to w!.» : cr or not you have retie 
advances with respect Jo such property, end without r.ctice to me may be cair.ed in your general Iccr.s 
and may be pledged, le-p.edged, hypothecated, or re hypothecated, s'-pora'eiy cr in common with c :her 
property, for the sum due lo you thereon or for a grea.er i -.in and without re Jem rg in your possession cr.d 
control tor delivery a like amount of similar property. 

5. I will maintain such margins as you may in your d«cret.cn require from time Jo lime end v.jll pay 
on demand any deb t baiar.ee owing with respect to cry c! rcy accounts You may, in the evert ct r.y 
death or whenever in your discretion you consider it ncrer^ary for your protection, toll any or all proper"/ 
held in ar.y of roy accounts, cancel any alien orders lor the purchase o: sale ol any property w 4 th or wtt.c -t 
notice to mo, ar.d you mu/ borrow or buy in any property icquirsd to nakc a* '.very against any sale 
effected for me Such sale cr purchase may be public cr private end may be mad* without advertising or 
notice to me and in such mar.her as you may in your discretion determine, end no demands, calls, lt-nce:s 
or notices which ycu may make or give :n cny one or more instances tha l m/c.dato She aforesaid waiver 
on my part. At criy such sale you may purchase the property lree cl any rigid cf redemption and I r'r.gil 
be liable for an j deficiency :r. my margined accounts. 

6. All transactions in any of my accounts are to be paid for or required marg.n deposited rot !c er 
than 2 p m. on the settlement do’* ! cgteu that any debit occjrr.r.g in an/ of my accounts may be trans¬ 
ferred by you ct your op'icn to rcy marg.n account At cr.y tin* and from t.rr.c to tme, you may, in yc-r 
discretion, •without notice to me, apply and/or transfer any property or equity therein, interchangeably 
between cny ol rry accour.'s. whether individual or joint cr from any of my accoun.s to any account gucr- 
antNd by me You are Specifically authorised to transfer to n/ ccsh ccrr^.l on the settle Rent (fere 
following any purchase ciche .n that account, excess funds availarle in any oi my ether accounts to tc.d 
cash account suff.cit-r.t to make full payment of this cash purchase. 

7 1 cgrec to pay interest end service charges upon my accounts me ithl; at the prevailing rate, cs 
determined hy you 

8. I agree that, in giving orders to cell, all "short" tele orders w.ll be designated cs "short" ai.d c.l 
Tong" ca:e orders will be ceaiana»*d as long" and that the de-tiq nation on a safe order as "long" i3 a 

representation on my part ‘hat I own the security, end ?! the ?.ecur.*y is not in ycur possession, tf.ct it :s 
then impracticable io deliver the security to ycu forthwith and that 1 will deliver it as soon as possible. 

9. Tnis agreement and all the terms thereof shall he binding upon my heirs, executors, adminislctcrs. 
personal rcpiesenictives era assigns. In the even! of my death, mcompetercy o: disability, whether cr r.ot 
executors, administrators, committee or conservators of r.y ©state end property shall nave qualified or 
been appointed, you may piece ordors lor the* rale ol property which you me/ be carrying for me or buy 
any property of which my accounts may he snort, or any part thereof. und»*r the same terms end cond.ticns 
as hereinabove stated, as though I were ai.ve ar.d competent, without prior notice to my heirs, executors, 
administrators, persona) representatives, assigns, committee or cons*rvalors, end without prior demand 
cr cal! of any kind upon then or any of them 

10 This agreement shad inure to the benefit of your successors and assigns, shall be binding on the 
unde .ianed, h.s heirs, executors, administrators and ar.r.gns, end shall be governed by the iav/s of the 
State of I.Vw York Any controversy arising out of or relat.ng to my cccount, to transactions with you :or 
me or to this agreement or the breach thereof, shall b* settled by arbitration in accordance with the rules, 
then in effect, of the American Arbitration Association cr the Board of Governors of the New York Stock 
exchange as I may elect. If I do not make such election by registered rr.a.l addressed to you at your c;.n 
office within 5 dayc after demand by you that 1 make- such election, then ycu may maYe such elcct.cn 
Judgment upon cny award rendered by the aibitrctcrs may be entered in cny court having jurisdiction 
thereof 
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il. Your io.lurc- to in-.stt ai any time upon it'ict compliance with this egr^ement or with any ci .:* 
terms or any toniir.u«d cc of *uc v . conduct on your part choll in r.o e vent ccr.tt.t jte cr he cor.rdercd a 
*ot ver by you of any of your rights cr p«»v»l*-g»s No- ce or other coxr.raunicctior.s mailed to me c* tr.e 
nddrets given cn the- icvore c:de ihall, until you have received notice in writing of a ddferc-nt eddrets, 
be deemed to have been personally delivered to m*.<. 


Date:_ 

LENDING AGREEMENT 


CuMarrutr's 
_Signature: X 



I hereby represent that I am ever 21 years of r ce 


You are hereby re-c'.lirelly author.zod to lend, cither reparotcly cr with ether sacuritiee, to ••‘her 
yeuriclves as brokets or to otnett. cny tceurities held by you an margin fer m y /our aceount(s) or ci 
collateral tberetor. 

Thi'. egrermont shall ai-n r:ure to the bereht of your surcfiuor*. by merger. consolidation or ether- 
•*• *«>. and assigns, and you ray :rcnslur rr.y account tc. any such successors cr cisigns. 

Ih.s agreement slial! ccntir.oe until signed notice ol revocatie>/is lecnved bye: Irem me, cr.d in case 
of ruch xsvccaiion it rhail continue elective as to n^nsccucns^/Te^c 1 int^ 

Customer's ' 

Date:_Signature: X_____ 


AFFIDAVIT OF DAVID W. KELLY 
(SAME TITLE! 


STATE OF NEW YORK 
County of New York 
City of New York 



DAVID W. KELLY, being duly sworn, deposes and says: 

1. I am and have been at all times relevant to this action First 
Vice President of the defendant Shearson, Hammill <£ Co., Inc. 
(“Shearson"!. I am fully familiar w<»h the organization and 
operations of Shearson and with the fact.-, hereinafter set forth. I 
make this motion to dismiss Count 10 of the Complaint. 

2. On February 9, 1971, pursuant to the margin account 
agreement entered into by Shearson and plaintiff Max Gumer 
on September 26, 1969 (Exhibit A to the Affidavit of Philip J. 
Hold in. Jr. and Roger S. Richard I 1 sent a letter to Gumer (a 
copy of which is attached hereto as Exhibit A) demanding 
arliitration of the matters in controversy between Gumer and 
Shearson and requesting that Gumer elect to arbitrate either in 
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accordance with the Rules of the Board of Governors of the New 
York Stock Exchange or the American Arbitration Association. 

3. By letter dated February 17, 1971 (a copy of which is 
attached hereto as Exhibit B) plaintiff Gumer refused to submit 
the controversy to arbitration. 

/s/ DAVII) W. KELLY 
David W. Kelly 

Sworn to before me this 

day of ,1973 


EXHIBIT A 

LETTER OF DAVID W. KELLY 
DATED FEBRUARY 9,1971 

February 9, 1971 

Mr. Max Gumer 
62 Knolbrook Road 
Rochester, New York 14610 

John Mahon, Esq. 

Wiser, Shaw, Freeman, Van Graafeiland, 

Harter A Secrest 
700 Midtown Tower 
Rochester, New York 14604 

RE: Max Gunter v. Shearson , Hammill & Co. Incorporated 

Gentlemen: 

The undersigned, Shearson, Hammill ■$ Co. Incorporated 
hereby demands pursuant to Paragraph 10 of the agreement 
between Shearson, Hammill & Co. Incorporated and Mr. Max 
Gumer dated September 26, 1969, copies of which are attached 
hereto that the dispute between Mr. Max Gumer and Shearson, 
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Hummill & Co. Incorporated be submitted to arbitration in 
accordance with the rules of either the Board of Governors of the 
New York Stock Exchange or the American Arbitration 
Association, and that said dispute referred to is the one between 
Mr. Max Gumer and Shearson, Hammill & Co. Incorporated 
whereby Mr. Max Gumer has refused to pay the sum of 
$1 70,212.04 plus interest charges which are due and owing to 
Shearson, Hammill «X Co. Incorporated. 

Under the terms of the agreement referred to above, demand 
is hereby made that you, Mr. Max Gumer, elect whether the 
arbitration shall take place in accordance with the rules of the 
Board of Governors of the New York Stock Exchange 01 the 
American Arbitration Association and further, if you do not 
make such election by return receipt addressed to the un¬ 
dersigned at Shearson, Hammill A Co. Incorporated at its main 
office, 14 Wall Street, New York, New York 10005 within five 
151 days after receipt of this notification, Shearson, Hammill & 
Co. Incorporated will thereupon exercise its right of election and 
request submission of its claim to the tribunal it so elects. 

Very truly yours, 

/s/ DAVID W. KELLY 
David W. Kelly 
First Vice President 

/mnid 

REGISTERED MAIL 
RETURN RECEIPT REQUESTED 
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EXHIBIT B 

LETTER OF MAX S. GUMER 
DATED FEBRUARY 17,1971 

Mr. Max S. Gumer 
(>2 Kn< >11 brook Road 
Rochester, New York 14010 
February 17,1971 

Registered Mail 
Return Receipt Requested 

David W. Kelly 
First Vice-President 
Sbearson Ilammill & Co., Inc. 

14 Wall Street 

New York, New York 10003 

Re: Max S. Gumer v. Shearson Hammill & Co., Inc. 

Dear Mr. Kelly: 

I am in receipt of your letter of February 9, 1971, which was 
received by me on February 12, 1971. 

'File dispute referred to in your letter exceeds the sum referred to 
therein, and I am advised by my counsel that the dispute which 
exists between us involves certain Federal questions arising by 
virtue of your violation of the Federal Securities Laws, and 
Federal Securities Rules and Regulations and New York Stock 
Exchange Rules and Regulations promulgated thereunder. I am 
further advised by counsel that the Federal law relating to the 
dispute between us prohibits waiver of my judicial remedy and 
enforcement of the arbitration clause of the agreement referred 
to in your letter, and I have therefore instructed my counsel to 
proceed with such judicial remedy rather than by way of ar¬ 
bitration. I do not, therefore, deem the controversy and dispute 
existing between us as arbitrable. 
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Should, however, the judiciary conclude that there is no Federal 
question involved in the dispute which exists between us, and 
should I be required to proceed by way of arbitration, then 
under those conditions I elect to proceed with arbitration in 
accordance with the rules of the American Arbitration 
Association. 


jvs 


Very truly yours, 

/%/ MAX S. GUMER 
Max S. Gumer 


AFFIDAV IT OF ROGER G. RICHARD 
(SAME TITLE) 


STATE OF NEW YORK 
County of Monroe 
City of Rochester 



ROGER G. RICHARD, being duly sworn, deposes and 

says: 

1. I am and at all times relevant to this action have been the 
manager of the Rochester office of defendant Shearson, 
Hammill & Co., Inc. (“Shearson"), I am fully familiar with the 
organization and operations of Shearson and with the facts 
hereinafter set forth. I make this affidavit in support of 
Shearson’s motion to dismiss Count 10 of the complaint. 

2. On September 26, 1969, plaintiff. Max Gumer, entered 
into a margin account agreement with Shearson, a copy of which 
is attached hereto and marked Exhibit A. I signed that 
agreement on behalf of Shearson. 
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3. On or about September 26, 1666, at the request of plaintiff 
and his attorney, Shearson accepted the transfer from Winslow, 
Cohu & Stetson, Inc. (“Winslow"! of securities which had been 
held in plaintiff's account at Winslow. 

4. Immediately following the transfer there were more than 
180 different securities held by plaintiff in his margin account at 
Shearson. 

3. Over the course of the months following transfer of 
plaintiff’s account, until it was finally liquidated on or about 
June 1, 1670, more than 1,000 sales of securities were made 
from that account. 

/s/ ROGER G. RICHARD 
Roger G. Richard 

Sworn to Indore me this 23rd 
day of May, 1673. 

/s/ HARRY P.TRUEHKART, III 
HARRY P. TRUEHEART, III 
Notary Public in the State of New York 
MONROE COUNTY, N. Y. 

Commission Expires March 30, 1673. 

EXHIBIT A 

MARGIN ACCOUNT AGREEMENT 
(Same as printed herein at page 27! 
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DECISION AND ORDER OF 
HON. HAROLD l\ BURKE 

(SAME TITLE) 

Wiser, Shaw, Freeman, VanGraafeiland, Harter & Secrest, 
TOO Midtown Tower, Rochester, N. Y. 14604, Attorneys for 
plaintiff 

Nixon, Hargrave, Devans <X Doyle, Lincoln First Tower, 
Rochester, N. Y. 14603, Attorneys for defendant Shearson, 
llainmill Co. Inc. 

1 his suit grows out of securities accounts, including a margin 
account, which plaintiff maintained with defendant Winslow, 
Cohu tS Stetson. The accounts were transferred to Shearson, 
Hammill «K Co. Inc. at plaintiff's request. 

When the accounts were transferred to Shear-on, plaintiff 
entered into an agreement which provided in part as follows: 

“10-Any controversy arising out of or relating to my 

account, to transactions with you for me or to this 
agreement or the breach thereof, shall ls> settled by 
arbitration in accordance w ith the rules then in effect, of 
the American Arbitration Association or the Board of 
Governors of the New York Stock Exchange as I may 
elect. If I do not make such election by registered mail 
addressed to you at your main office within five days 
after demand by you that I make such election, then you 
may make such election. Judgment upon any award 
rendered by the arbitrators may be entered in any court 
having jurisdiction thereof. (See affidavit of Roger G. 
Richard, Exhibit A.I" 

Shearson demanded that the plaintiff make such election. He 
refused to do so and has refused to proceed with arbitration. 
Plaintiff then brought this suit. 
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By motions filed May 29, 1973 Shearson moved to dismiss 
Count 6 of the complaint for failure to state a cause of action on 
grounds particularly stated; to dismiss Count 8 for failure to 
plead facts sufficient to state a cause of action for violation of 15 
U.S.C. Sections 78f and 78g, Regulation T of the Federal 
Reserve Board (12 C.F.R. Section 2201 and New York Stock 
Exchange Rule 431 on grounds particularly stated; to dismiss 
Count 10 under Rule 12(b|(6| or in the alternative Rule 56 of 
Federal Rules of Civil Procedure for failure to allege facts 
sufficient to state a cause of action under 15 U.S.C. Section 78j; 
and Rule 10b-5 of the Securities and Exchange Commission 117 
C.F.R. Section 240.10b-51; and to dismiss Counts 7, 9 and I 1 
under Rule I2lblll) of Federal Rules of Civil Procedure for 
lack of subject matter jurisdiction. 

Although the complaint contains eighty-one paragraphs there 
are essentially but two events which are claimed to be the basis 
of Shearson's liability under the Securities FIxchange Act, viz, 
the transfer of plaintiff's account from Winslow to Shearson and 
the course of trading in plaintiff's account at Shearson following 
the transfer. 

Count 6 alleges that in accepting as transferee an account 
with some securities positions generated in violation of 
Regulation T, Shearson violated Regulation T. Count 8 
essentially charges that Shearson, as transferee, succeeded to 
Winslow’s duty to liquidate securities positions generated in 
violation of Regulation T and in failing to do so Shearson 
committed a further violation. Paragraph forty-two of the 
complaint makes no reference to Shearson. It alleges primarily 
that Winslow induced plaintiff to execute a guarantee. 
Paragraph forty-three has no allegation of any acts on the part of 
Shearson. The gist of the complaint so far as it purports to show 
a violation of Regulation T are found in paragraphs forty-seven 
and fifty-three wherein it is alleged that Shearson had or should 
have had actual knowledge “that the P.R. and L.G. accounts. 
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which were pari of the plaintiff’s consolidated account, were 
generated fully or almost fully in violation of Section 7 of the 
1934 Act and of Regulation T promulgated thereunder —” 
and that Shearson by its acceptance of the consolidated accounts 
violated Rules 405 and 431 of the New York Stock Exchange 
and violated and perpetuated the original violation of Section 7 
of the 1934 Act and of Regulation T, all of which operated as a 
fraud on the plaintiff within the meaning of Section 10 of the 
1934 Act and Rule 10b-5 thereunder. This is a bare conclusory 
pleading devoid of any facts constituting fraud. 

In sup,K»rt of Shearson’s alleged duty plaintiff relies on 
Sections 6(cl and ld|, 7lal and <b) of Regulation T. 

Section 61c | deals with the effect of a guarantee of a 
customer’s account for Regulation T purposes. The complaint 
does not allege that Shearson was in any way connected with the 
guarantee given by plaintiff to Winslow for the I\R. and L.G. 
accounts. I here is no basis for Shearson’s claimed liability for 
violation of Section 6(c). 

I he complaint does not allege that there were purchases after 
the transfer. ITie consolidation of the accounts took place at 
Winslow (paragraph forty-three). There are no allegations in the 
complaint sufficient to state a cause of action for violations of 
either Section 6(d)(1) or Section 6(d)(2). Neither of the said 
subsections has any application to the facts alleged in the 
complaint. 

Section da) relates to the arrangement for credit for a 
customer. The complaint does not allege a violation by Shearson 
of Section da). Section 7(b) expressly excludes from the scope 
of Regulation T any requirements involving the maintenance of 
margin. 'Hie complaint does not allege a violation by Shearson 
of Section 7(b). 

1 he complaint has not stated a cause of action for any 
violation of Regulation T. The allegations contained in Count 8 
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in so far as they relate to a violation of Regulation T, do not state 
a cause of action. 

Count 6 does not allege facts sufficient to constitute a cause of 
action under the Securities Exchange Act for violations of Rule 
403 of the New York Stock Exchange. The facts alleged as a 
basis for Shearson’s violation of Rule 403 are not tantamount to 
fraud. Compare Buttrey vs. Merrill, Lynch, Pierce, Fenner and 
Smith, 410 F.2d. 135 (cert. den.I 306 U.S. 838. 

The facts alleged in Count 8 of the complaint do not state a 
cause of action under the Securities Exchange Act for violation 
of Rule 431 of the New York Stock Exchange. 

Count 6 alleges that Shearson violated Rule 10b-5 by ac¬ 
cepting the transfer of plaintiff's account from Winslow. The 
facts pleaded in Count 6, as distinguished from the conclusions, 
are not sufficient to state a cause of action for violations of Rule 
10b. As pointed out above the complaint has not alleged facts 
which connect Shearson with the consolidation of the accounts. 
Count 6 has failed to plead a scheme or a course of conduct 
which constitute a violation of Rule 10b-5 by Shearson. 

The complaint alleges (paragraph seventy-five I that 
Shearson’s allow ing the account to fall below minimum margin 
requirements and into a deficit (Kisition was in violation of 
Section 10 of the 1934 Act and of Rule l()b-5. There are no 
allegations of fact in the complaint “amounting to scienter, 
intent to defraud, reckless disregard for the truth, or knowing 
use of a device, scheme or artifice to defraud —", Shemtob vs. 
Shearson, Hammill and Co. 448 F.2d 442, 445 (2 cir.l. Count 
10 does not properly plead a cause of action for violation of 
Section 10(b) of the Exchange Act or of Rule 10b-5. 

Since Counts 6, 8 and 10 have not pleaded facts sufficient to 
constitute violations of the Securities Exchange Act or Rules 
enacted thereunder, or of any violations over which this court 




A-39 

Notice of Appeal 

lias independent jurisdiction, this court does not have pendent 
jurisdiction over the common law claims set forth in Counts 7, 9 
and 11. 

All of the causes of action purporting to allege liability of 
Shearson to the plaintiff are dismissed. 

In the concluding paragraph of the plaintiff's brief in op¬ 
position to the motion to dismiss the complaint the plaintiff 
states, “Should the court conclude that the pleadings do not 
adequately set out the facts, we respectfully request that, in the 
interest of justice, plaintiff lx* granted leave to amend." I decline 
to grant leave to amend the complaint. 

ALL OF THE ABOVE IS SO ORDERED. 

/»/ HAROLD I\ BURKE 
Harold I*. Burke 
United States District Judge 

Apr. 1, 1974. 


notice of appeal 

(SAME TITLE I 

Notice is hereby given that MAX S. GUMER, plaintiff above 
named, hereby appeals to the United States Court of Appeals for 
the Second Circuit from the Order of Honorable Harold P. 
Burke dated the first day of April, 1974 and entered in the office 
of the Clerk of this Court on the second day of April, 1974, 
which Order dismissed all of the causes of action of the above 
named plaintiff against defendant SHEARSON, HAMMILL <S 
CO-, INC., and which Order declined to grant leave to plaintiff 
to amend his complaint and the above named plaintiff hereby 
appeals from each and every part of said Order. 
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Dated: April 29, 1974. 

WISER SHAW FREEMAN VAN GRAAFEILAND 
HARTER & SECREST 

Attorneys for the Plaintiff 
Office and Post Office Address 
700 Midtown Tower 
Rochester, New York 14004 

By: /s/ JOHN F. MAHON 

John F. Mahon, Member of 
the Firm and counsel. 

TO: 

NIXON. HARGRAVE, DEVANS & DOYLE 
Attorneys for Defendant Shearson, 

Hum mi It & Co., Inc. 

Lincoln First Tower 
Rochester, New York 14003 

APPLETON, RICE & PERRIN 
Attorneys for Defendant Winslow, 

Cohu & Stetson, Inc. 

444 Madison Avenue 
New York, New York 10022 

WOODS, OVI ATT, GILMAN, STURMaN 
& CLARKE 

Attorneys for Defendant Frederic S. 

Nusbaum 
44 Exchange Street 
Rochester, New York 14014 

JOHNSON, REIF & MULLAN 
Attorneys for Defendant New York 
Stock Exchange 
47 South Fit/.hugh Street 
Rochester, New York 14014 



certi fication of s ervice 


I hereby certify that I, this day, caused one copy of the 
attached appendix of the appellant to be served upon 
defendant Shearson Hammill & Co., Incorporated, defendant 
Mew York Stock Exchange and defendant Nu 3 baum by deliver¬ 
ing a copy thereof to the office of the counsel of each 


3uch defendant, and upon defendant Winslow, Cohu and 

Stetson, Incorporated, by causing a copy thereof to be 


mailed to its counsel at his office address. The counsel 
and their addresses to which the said copies were delivered 
and mailed were as listed in the said appendix. 



